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statement of lack of information shall
have the effect of a denial; any allega-
tion not expressly denied shall be
deemed to be admitted;

(ii) A statement of the facts sup-
porting each affirmative defense.

(e) Amendments and supplemental
pleadings. If and whenever determina-
tion of a controversy on the merits will
be facilitated thereby, the administra-
tive law judge may, upon such condi-
tions as are necessary to avoid
prejudicing the public interest and the
rights of the parties, allow appropriate
amendments to complaints, answers, or
other pleadings; provided, however,
that a complaint may be amended once
as a matter of right prior to the an-
swer, and thereafter if the administra-
tive law judge determines that the
amendment is reasonably within the
scope of the original complaint. When
issues not raised by the pleadings are
reasonably within the scope of the
original complaint and are tried by ex-
press or implied consent of the parties,
they shall be treated in all respects as
if they had been raised in the plead-
ings, and such amendments may be
made as necessary to make them con-
form to the evidence. The administra-
tive law judge may, upon reasonable
notice and such terms as are just, per-
mit supplemental pleadings setting
forth transactions, occurrences or
events which have happened since the
date of the pleadings and which are rel-
evant to any of the issues involved.

§ 18.6 Motions and requests.
(a) Generally. Any application for an

order or any other request shall be
made by motion which, unless made
during a hearing or trial, shall be made
in writing unless good cause is estab-
lished to preclude such submission,
shall state with particularity the
grounds therefor, and shall set forth
the relief or order sought. Motions or
requests made during the course of any
hearing or appearance before an admin-
istrative law judge shall be stated oral-
ly and made part of the transcript.
Whether made orally or in writing, all
parties shall be given reasonable oppor-
tunity to state an objection to the mo-
tion or request.

(b) Answers to motions. Within ten (10)
days after a motion is served, or within

such other period as the administrative
law judge may fix, any party to the
proceeding may file an answer in sup-
port or in opposition to the motion, ac-
companied by such affidavits or other
evidence as he or she desires to rely
upon. Unless the administrative law
judge provides otherwise, no reply to
an answer, response to a reply, or any
further responsive document shall be
filed.

(c) Oral arguments or briefs. No oral
argument will be heard on motions un-
less the administrative law judge oth-
erwise directs. Written memoranda or
briefs may be filed with motions or an-
swers to motions, stating the points
and authorities relied upon in support
of the position taken.

(d) Motion for order compelling answer:
sanctions. (1) A party who has requested
admissions or who has served interrog-
atories may move to determine the suf-
ficiency of the answers or objections
thereto. Unless the objecting party sus-
tains his or her burden of showing that
the objection is justified, the adminis-
trative law judge shall order that an
answer be served. If the administrative
law judge determines that an answer
does not comply with the requirements
of these rules, he or she may order ei-
ther that the matter is admitted or
that an amended answer be served.

(2) If a party or an officer or agent of
a party fails to comply with a subpoena
or with an order, including, but not
limited to, an order for the taking of a
deposition, the production of docu-
ments, or the answering of interrog-
atories, or requests for admissions, or
any other order of the administrative
law judge, the administrative law
judge, for the purpose of permitting
resolution of the relevant issues and
disposition of the proceeding without
unnecessary delay despite such failure,
may take such action in regard thereto
as is just, including but not limited to
the following:

(i) Infer that the admission, testi-
mony, documents or other evidence
would have been adverse to the non-
complying party;

(ii) Rule that for the purposes of the
proceeding the matter or matters con-
cerning which the order or subpoena
was issued be taken as established ad-
versely to the non-complying party;
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(iii) Rule that the non-complying
party may not introduce into evidence
or otherwise rely upon testimony by
such party, officer or agent, or the doc-
uments or other evidence, in support of
or in opposition to any claim or de-
fense;

(iv) Rule that the non-complying
party may not be heard to object to in-
troduction and use of secondary evi-
dence to show what the withheld ad-
mission, testimony, documents, or
other evidence should have shown.

(v) Rule that a pleading, or part of a
pleading, or a motion or other submis-
sion by the non-complying party, con-
cerning which the order or subpoena
was issued, be stricken, or that a deci-
sion of the proceeding be rendered
against the non-complying party, or
both.

§ 18.7 Prehearing statements.

(a) At any time prior to the com-
mencement of the hearing, the admin-
istrative law judge may order any
party to file a prehearing statement of
position.

(b) A prehearing statement shall
state the name of the party or parties
on whose behalf it is presented and
shall briefly set forth the following
matters, unless otherwise ordered by
the administrative law judge:

(1) Issues involved in the proceeding;
(2) Facts stipulated pursuant to the

procedures together with a statement
that the party or parties have commu-
nicated or conferred in a good faith ef-
fort to reach stipulation to the fullest
extent possible;

(3) Facts in dispute;
(4) Witnesses, except to the extent

that disclosure would be privileged,
and exhibits by which disputed facts
will be litigated;

(5) A brief statement of applicable
law;

(6) The conclusion to be drawn;
(7) Suggested time and location of

hearing and estimated time required
for presentation of the party’s or par-
ties’ case;

(8) Any appropriate comments, sug-
gestions or information which might
assist the parties in preparing for the
hearing or otherwise aid in the disposi-
tion of the proceeding.

§ 18.8 Prehearing conferences.

(a) Purpose and scope. (1) Upon mo-
tion of a party or upon the administra-
tive law judge’s own motion, the judge
may direct the parties or their counsel
to participate in a conference at any
reasonable time, prior to or during the
course of the hearing, when the admin-
istrative law judge finds that the pro-
ceeding would be expedited by a pre-
hearing conference. Such conferences
normally shall be conducted by con-
ference telephonic communication un-
less, in the opinion of the administra-
tive law judge, such method would be
impractical, or when such conferences
can be conducted in a more expeditious
or effective manner by correspondence
or personal appearance. Reasonable no-
tice of the time, place and manner of
the conference shall be given.

(2) At the conference, the following
matters shall be considered:

(i) The simplification of issues;
(ii) The necessity of amendments to

pleadings;
(iii) The possibility of obtaining stip-

ulations of facts and of the authen-
ticity, accuracy, and admissibility of
documents, which will avoid unneces-
sary proof;

(iv) The limitation of the number of
expert or other witnesses;

(v) Negotiation, compromise, or set-
tlement of issues;

(vi) The exchange of copies of pro-
posed exhibits;

(vii) The identification of documents
or matters of which official notice may
be requested;

(viii) A schedule to be followed by the
parties for completion of the actions
decided at the conference; and

(ix) Such other matters as may expe-
dite and aid in the disposition of the
proceeding.

(b) Reporting. A prehearing con-
ference will be stenographically re-
ported, unless otherwise directed by
the administrative law judge.

(c) Order. Actions taken as a result of
a conference shall be reduced to a writ-
ten order, unless the administrative
law judge concludes that a steno-
graphic report shall suffice, or, if the
conference takes place within 7 days of
the beginning of the hearing, the ad-
ministrative law judge elects to make
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